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Abstract

The emergence of the digital economy and digitalized transactions has been a global
concern as they have raised new challenges to tax authorities. Volumes of transactions
are completed by entities online without physical presence in the country. National tax
laws have not kept pace with the globalization of corporations and the digital economy,
thus leaving gaps that have been exploited by multi-national corporations and the
digitalized companies to avoid and evade taxes. The impact has been reported widening
of tax gaps, dwindling tax revenues and effective tax rates and low economic growth.
Taxation of digital companies is an emerging issue for which there is scarcely any
empirical study anywhere but a lot of work and reports by OECD and G20 addressing
the challenge are available. The study examined the prospects of bridging tax gap in
Nigeria through the taxation of digitalised companies. Desk review and analytical
research approaches were adopted. Literature on the areas of tax gap as well as
digitalization and taxation challenges were reviewed. Sections of available legal
framework on taxation of companies were also consulted and analysed in the context of
taxation of digitalized companies. Reports of works by OECD and G20 were reviewed
and assessed with a view to deriving policy direction from them that may inform action in
the Nigerian context. Findings reveal lack of wholistic legal and tax administrative
frameworks as well as intelligence gathering structures for the taxation of digital
transactions in Nigeria. The study concluded that Nigeria can leverage on the works and
recommendations of OECD, G20 and EU as well as recent practices in some
Jjurisdictions in addressing the tax challenges of the digital economy. The following
imperatives for the taxation of digitalized companies in Nigeria were recommended,
namely collaboration and multilateral agreements for exchange of information, fully
digitalized tax administrative system with corruption resistant tax structures, robust tax
laws and taxation framework and strong and equitable tax systems that can enhance
taxpayers' trust in government and tax authorities.

Keywords: Tox gop, Digitalised componies, Expediency theory, Tox-to-GDP ratio, Tox
revenue

Introduction

The economic development of ony nation depends largely on the provision of adequote
infrostructure ond the creation of o secure environment thot con encouroge enterprise.
Foilure to provide such enobling environment not only slows down economic growth but
also undermines efforts to improve the stondard of living of the population. There have
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been growing concerns that governments in Sub-Scohoron Africa (SSA) have performed
poorly in this direction, Nigerianot being on exception. There are evidences of decayed
or total lock of basic infrostructure in every sector of our economy — gducation, health,
housing, road ond other tromsport sector. The level of insecurity appears to have become
unprecedented in the history of the country, ond in all these, dwindling revenue is being
implicoted.

For mony decades, Nigeria hos relied heavily on oil revenue as a primory source of
government revenue. The present instobility in the oil sector has indicated that continued
relionce on oil revenue is no longer sustoinoble. Therefore, it is imperotive thot recourse
to toxation is the more relioble ond conceivoble meons of revenue generation (Oyedele,
2016). In mony jurisdictions around the globe, toxes are the mojor source of public
revenue ond countries' budgets and economic policies are often based on projected tox
revenue. As Donquoh ond Osei-Assibey (2018, p.1) submitted, “ in order to ensure
sustoined growth, it is desiroble for every government to generote tox revenue to finonce
essentiol expenditures without recourse to excessive public sector borrowing, which
often crowds out privote sector investments.” Donquoh & Osegi-Assibey (2018) ond
Coullbaly & Gondhi (2018) have submitted that over the post decade, the average tox
revenue to GDP ratio in the developed world was approximoately 35 per cent, 15 per cent
in the developing countries, ond on averoge of 13.8 per cent in sub-Schoron Africo.

These statistics bring to the fore the grave donger of increosing tox gops in the emerging
economigs like Nigeria. This tox gop highlights the inobility of tox administration in the
developing ond SSA countries to roise the required tox revenue to support adequote
public expenditure. The case of Nigeriais worrisome os it currently hos the lowest tox-to—
GDP ratio in SSA of 5.9% (Fiowoo, 2018). The IMF 2018 country report number 18/64
recorded tox-to-GDP rotio of 5.3% for year 2016 (IMF, 2018). The tox-to-GDP ratio is
indicative of the proportion of anation's output that is ottributoble to tox revenue ond is o
widely used meosure of the efficiency of a country's tox system. No doubt, there is
significont level of non-ecomplionce by both individuols ond corporotions, gither
operating in the shadow economy ond outside the tox net or just opathetic to meeting
their tox obligations. For example, IMF (2018) indicated thot as ot 2016, only 1.95% of
registered Personal income tox poyers were active, 5.62% of registered Componies
income tox payers were active while 5.12% of registered VAT payers were octive. In
addition to this, Maiye ond Isiadinso (2015) submitted that other factors thot contribute
to low ratio include norrow tox base, tox exemption ond subsidy policies ond loopholes in
tox lows. The Nigerion cose is exacerbated by lock of adequate dotobase ond records of
eligible tox poyers in the country resulting in o wide gop between toxoble
units/individuals ond octuol tox payers.

The emergence of the digital economy hos raised new chollenges to tox outhorities os it
hos further widened the tox gop. Today, some enterprises gorn o lorge percentoge of their
income in o notion with little or no toxoble presence. Volumes of tronsoctions ore
completed by entities without physical presence in the country ond there ore neither good
systems in ploce to trock such taxoble tronsactions nor clear locol laws to enoble tox
authorities to tox such tromsoctions if ever coptured within the tox net.
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Ogungbenro (2015) had lomented thot “national tox lows have not kept poce with the
globalization of corporations ond the digital economy, leaving gops thot con be exploited
by multi-national corporations to artificiolly reduce toxes.” Thus, the problem created by
the swift development brought about by the digitol economy ond its impoct on tox
revenue for countries is reol. The Orgomization for Economic Cooperation ond
Development (OECD) could not be clearer on this problem when it stated thot it would
be difficult, if not impossible, to 'ringfence' the digital economy from the rest of the
economy for tox purposes because of the increasingly pervasive noture of digitalization
(OECD, 2015). This assertion implies thot such thing as “digital economy” or “new
economy”’ does not exist but rather “that the economy itself had become digitalised ond
that this trend is likely to continug” (OECD, 2019, p.1). This tronslates to further erosion
of countries' tox bases ond revenues and colls for immediate response in terms of tox
lows, rules, policies ond odministration.

The reality ond mognitude of the challenge of digitalization vis—avis tox revenues ore
currently seen on the global effective tox rates which are reported to have continuously
been on the Sownward trend (Ogungbenro, 2015). Performance reports of mony of these
digital technology componies indicate that they outperform the traditionol brick-emd—
mortor componies but unlike the traditional componies whose profits ore toxed ot value
creation, it is “challenging to copture where valug is created, what it is ond how to
meosure it” (Jokurti, 2017, p.1). OECD ond the G20 countries have taken bold steps to
address this chollenge. In 2013, these countries adopted a 15-point Action Plon to
adoress Base Erosion and Profit Shifting (the BEPS Project). The oction plon intends to
ensure that profits ore toxed where the economic activities thot generoted the income
were performed ond where volue wos created. Action plon one releosed in 2015
adoresses the tox chollenges of the digital economy ond gives guidonce on how countries
may ool with these challenges (OECD, 2019). Unfortunately, Nigeria 6oes not belong
to omy of these economic groups ond currently hos no robust legol framework to address
this challenge.

This study examingd the possibility ond prospects of bridging tax gop in Nigeriathrough
the toxation of digital companies considering the chollenges thus for highlightes. The
study oraws from literature, especially the giont strides so for made by the OECD ond
G20 countrigs, to moke policy recommendations on improving our legol framework ond
tox administration, including colloborating with other jurisdictions in dealing with the
tox chollenges occosioned by digitalization. How con profits made in Nigeria by
componies with no physical estoblishment and toxoble presence be coptured ond toxedfi
Who is the tax collection agent that should be accountoble for VAT on goods ond services
subject to VAT in digitol tronsoctionsfi Does our existing VAT law envisoge such a
challengefi Con the country get around existing internotionol tox rules ond policies to
improve on the prospects of toxing digital componiesfi These are some of the questions
onswered by this study.

The study contributes to knowledge in the following ospects: Firstly, it droaws the
attention of policy mokers to the effect of increased tax gop ond the associoted negotive
impact on gconomic development that could be coused by non-toxation of digitol
componies.
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Secondly, itunderscores the urgency of amending our tox laws ond the full digitalization
of our tox administration in order to match the continuing trend in digitol tronsoctions.
Finally, it fills port of the yowning gop in literoture in this argoof study.

The remainder of this paper is structured os follows: section 2 gives our approach to the
study, thot is, our methodology; section 3 presents the review of extont literoture; section
4 provides on assessment of the prospects of toxing digital componies in Nigeria while
section 5 concludes.

Methodology

This is aqualitative study ond adopted a.desk review and anolytical resgorch opprooches.
Extensive ond in-depth reviews of avoiloble literature on the areas of tox gop as well as
digitalization ond toxotion chollenges ore corried out. Sections of available legol
framework on taxotion of componies are also consulted ond onalysed in the context of
toxation of digitalized compaonies. Reports of commissioned works by OECD ond G20
ore reviewed ond ossessed with a view to deriving policy direction from them thot moy
inform oction in the Nigerion context. From the reviews ond onolysis, the study drew
conclusion ond made recommendations for policy formulation ond implementation with
regord to toxation of digitalized componies in Nigerio.

Review of Literature
The literature review is presented in three sub-sections, namely conceptual, theoretical
ond empirical.

Conceptual Review:

Tax Gap

Tox gap is on integral part of ony economy. No country is oble to collect all potentiol toxes
due to the economy, for it is gither that the country's tox base is not broad enough to
capture oll potential tox payers or thot tox poyers will attempt to avoid ond/or evade toxes
or both. The shodow economy exists in every gconomy ond in gconomies with weok
institutions, it blossoms os o result of tox evosion ond oggressive tox optimizotion
proctices. This increoses the difference between collectible tox revenue ond whot is
actuolly realized ot ony given period.

Tox gap is thus defined as “the difference between the tox thot would be raised under o
hypothetical, perfect enforcement of tox lows (potential tox) ond the actual tox
payments” (Donquoh & Osei-Assibey 2018, p.2). Tox gop implies tox losses that ore
suffered by the economy and it is from this perspective thot Deliotte (2016) refers to tox
gap os the difference between toxes collected by government ond what could idgally be
collected. In a jurisdiction where there is a significont level of non—complionce by
individuals ond corporations ond the size of informal sector is lorge, the gop could be
VETY WIOE.

Roaczkowski (2015, p.4) defined tox gop os the “degree to which the toxpoayer evades
toxation, which results in undue reduction of the tox bose ond o decrease in due
contribution to the stote budget.” This definition tokes anorrow perspective os there ore
factors beyond tox evosion that contribute to tox gop for example, corrupt ond inefficient
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tox administration. Some authors, (for example, Giles, 1999), define tox gop from the
perspective of hidden income os the product of the amount of  hidden income ond
appropriote tox rate. This definition poses the difficulty of determining oppropriate tox
rate ond what constitutes hidden income. However, Raczkowski ond Mroz (2017, p.2)
regord tox gop as “the difference between due taxes which tax payers should have poid
within aspecified period of time and the amount of tox thot hos actually been contributed
to the state budget.” The size oand the growth of this gop, according to these omthors, is a
signol thot the socio—€conomic policy is foulty ond needs fixing. It is believed that
reducing this gop is afunction of tox administration of agiven country.

Simply put, the tox gop is the difference between the amount of tax that should, in theory,
be paid to the government, ond what is actually paid.

Digitalised Companies

As OECD (2019, p.2) posited, “information ond communicotions technology has
become part of the foundational infrostructure for busingss ond society, evidenced in o
heavy relionce on efficient ond widely accessible onlinge communication networks ond
services, dota, softwore, ond hordwaore.” Digitol devices, smort technology ond
connectivity have brought significont chonges thot hove offected businegss models,
relationships ond morkets. Digitolised componies ore orgonizations thot leverage on
technology os o competitive advontoge in its internol ond externol processes ond
operations. Such componies moy be global; they are virtual, operate bosed on onling
multi-si0€d platforms that focilitote tronsactions between sellers of goods ond services
ond consumers, which occur outside of traditional business structures ond thus have
significont economic presence in mony jurisdictions but little or no physical presence
(KPMG, 2018; OECD, 2019).

As information technology (IT) continues to reshape the infrostructure ond operations of
enterprises, oigitol compony hos continued to ossume different meomings. At the
emergence of the Web, for example, the term became associated with business octivities
or new busingss models that incorporated digital technology, such os the purchose of
g000ds from onling sites os we hove with JUMIA in Nigerio or Amozon.com. Today,
digitolized componies are known by their volue creation process across odifferent
digitalized business models ond according to OECD (2018) have the bosic features of
“scole without mass”, (thot is, significont economic presence without physical
presence), relionce on intongible assets ond doto ond user contributions. It is expected
that the term will continue to evolve as more busingss processes, products ond business
models are tronsformed by digitized information.

Theoretical Underpinning
The underpinning theories for this study ore Adolph Wagner's socio—political theory
(1872) and the expediency theory of Alfred G. Buehler, 1936.

The proponent of Socio—Political theory, Adoph Wagner believed thot sociol ond
political objectives should be the overriding foctors in selecting toxes to be paid by
citizens. The theory does not agree that o tox system should be designed to serve

The Determinants of the Adoption of International Public Sector Accounting Standards in Lagos State 114



Journal of Taxation and Economic Development ISSN 1118-6017 Vol. 18, (1), March 2019

individuals, but should be used to cure the numerous ills of society os o whole. Though
the society is made of individuals, it is asovergign entity ond thus more thon the sum total
ofits individual members. The stote therefore needs to preserve its existence ond solve its
problems. Therefore government's power of imposition of tox is not dependent on the
conferment of benefit, but is essentially on exercise of sovergign power. Tax systems
should thus be designed to serve as fiscol policy meosures not only for the purpose of
raising income for government but olso for reducing income ingqualities ond
unemployment in anation stote.

Modern extensions of this theory have emphasized broodening the tox net ond the tox
base, improving tox complionce level ond refining tox administrotion ond tox laws to
embrace modern technology. In this regard, the sociopolitical theory finds oppropriate
application in this study.

In its eorliest form, Buehler believed thot expediency is amojor principle in distributing
the costs of governonce ond presented expediency os the principle of toxing os
circumstonces seem to worront ond with regord to the more immediote ond pressing
considerations. He noted that toxes ore employed not only to roise revenue but olso to
reguloate industry ond promote economic, political ond sociol ends.

Generally, the expediency theory holds thot abosic consideration in every tox proposal is
the procticaobility of its odministration (imposition ond efficiency of collection).
Economic ond sociol objectives of the state ond the effects of atox system should not be
considered relevant in the design of atax system (Bhartia, 2009). In the words of Chigbu,
Akujobi ond Appah (2012, p.31), “this proposition has o truth in it, since it is useless to
have o tox which comnot be levied and collected efficiently. There are pressures from
gconomic, social ond political groups. Every group trigs to protect ond promote its own
interests ond outhorities are often forced to reshope tox structure to accommodate these
pressures.” For exomple, there are currently strong orguments by concerned groups
ogainst digital services tox os they beligve that users do not creote value ond thot such tox
violates existing tox rules.

The existing tox administrative structure in Nigeriomay not be adequate to deal with the
current situation.

Empirical Review

There are not mony empirical studies in the areo of tax gops ond the toxation of digital
componies in Nigeria Few empiricol studies on tox gop ond its measurement exist in
other climes but not ossocioted with toxotion of digital entities. Toxotion of digital
componies is on emerging issue for which there is scarcely ony empiricol study onywhere
but a lot of work ond reports by OECD ond G20 addressing the chollenge ore availoble.
This section of our review is based on such existing works.

Tax Gap and Digitalisation

Moiye ond Isiadinso (2018) in their examination of Nigerio's unchonging tox-to-GDP
ratio submitted that the tox gop is ameasure of the collectible tox revenue thot is lost ond
when related to GDP of ony nation gives on indication of the country's output thot con be
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attributed to tox receipts. Viewed from this perspective the tox—to-GDP ratio becomes a
tool for gouging the efficiency of a country's tox policies ond system. This study
1dentified norrow tox bose, unorgonized informal sector, government tox incentives ond
exemption framework ond loopholes in tox laws as the cousative foctors for wide tox gop
ond low tox-to-GDP ratio. While recommending the exponsion of the tax bose to copture
the lorge informal sector, including odigital ond entertoinment sectors, the study
concluded that the current tox administrotive system ond the Nigerion economy os o
whole need serious overhaul.

Tox avoidonce ond tox evosion hove been equolly identified as importont foctors
contributing to the tox gop (Bekoe, Donquoh, & Senchey, 2016; Donquoh & Osegi—
Assibey, 2018; Ebeke, Monsour, & Rota-Groziosi, 2016). Some of these studies on tox
revenue losses due to tox avoidonce and tox evosion in developing countries distinguish
between o domestic component (which they ottribute to the growing domestic shadow
economy) ond on internotionol component (in which the oggressive tox optimizotion
strategies, including profit shifting, of the multinational componies are implicoted).
These studies have not specificolly evaluoted the contribution of the emergent
digitolized companies on the tox revenue losses.

The submission by Deliotte (2016) indicoted the difficulty of oscertaining the exact level
of tox gop in most developing countries, but stoted thot the rotio of non-oil tax revenue to
GPD in Nigeriais lower thon 10%. In addition to factors gorlier identified, perceived lack
of tox justice ond poor records of toxable units are believed to be responsible. Again, this
study hos not deolt with the influence of digitalized companies on the tox gap.

Other studies on tox gop, (for example, Khlif ond Achek, 2015; Roczkowski ond Mroz,
2017) include foctors such as insufficient efficiency of state outhorities, unfoir tox
competition, supronotionol choracter of contemporory business octivity oue to
globalization os well os cross-border choarocter ond exceptional mobility of the
underground economy, os being responsible for the ever widening tox gop. However
studies by Akpo, (2009), EverestPhillip ond Sondoll(2007) ond Modugu, Eragbhe ond
[zedonmi (2012) concluded that good governance ond accountobility result in voluntory
tox complionce ond reduction in tox gap. The tox implications of digitalizotion have not
been specificolly addressed by these studies.

OECD (2019) hos osserted thot it is doubtful whether the existing tox rules remoin fit for
purpose following the digital tronsformation of the economy. The identified main tox
challenges of the digital economy which have progressively widened the tox gop include
lock of nexus (or toxable presence in a jurisdiction), income choracterisation, spread of
multi-sided business models, in which the buyer ond seller are in different jurisdictions,
ond the exponsion of e-commerce. These features moke it difficult to copture digitolized
componies into the tox net using the existing tox laows ond policies in Nigerio. Folarin,
Arowolo and Olugbenro (2019) observed that the tox administration system is unable to
adequotely copture the arising lorge direct ond indirect toxes payoble on ecommerce
tronsactions ond this has left leokoges in the tox system. Thus, there is the perception thot
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digital componies pay lower toxes thon troditionol componies ond in some coses
completely evade ond/or avoid tox which defeats the foirness conon of toxation. In this
regord, Hadzhieva (2019, p.16) documented that “the quest for foirness was justified by
the EU Tox Commissioner Pierre Moscovici as he highlighteo that digital componies pay
on average of 9% effective tox rote in the EU compared to other firms thot pay 21%.”

The calls for fairness, broodened tox base ond increased tox revenue to fund government
expenditure and properly regulote the economy have heightened the clomour for the
toxation of digitalised componies.

Taxation of Digitalised Companies

Digitalisotion hos been acknowledged os on importont source of entrepreneurship. In
addition to lowering barriers to entry, it has affected the busingss environment os it brings
down tronsaction costs, increases price tronsporency ond improves productivity. Thus,
digitolisation continues to tronsform our lives ond economy os it continues to gvolve.
The rapid growth in information ond communication technology (ICT) in Nigeria hos
brought with it alot of opportunities ond chonges in the way businesses are tromsocted. It
is much easier now to communicate with suppliers, customers, ond employees using
Internet bosed tools, ond these developments in ICT are also leading to the emergence of
new ond tronsformed business models. A number of business deols ore consummoted
using mobile devices ond onling payment platforms. This porodigm shift from aphysicol
to on 'invisible' business framework comes with mony challenges, one of which is
tracking tronsoctions for toxation purposes (Folorin, Arowolo & Olugbenro, 2019;
OECD 2019). This is becouse digitalizotion currently enables both local ond cross—
border tronsactions to be completed without the tox outhorities being aware of them.

This development became a concern globally os effective tox rotes for digitolized
componies took o nosedive ond tox gops in mony jurisdictions storted increosing. The
debate is still ongoing os to the approprioteness of toxing the digital economy. Even
omong the proponents, there are still some issues that are not fully resolved. These
include whether: Internet sales should be toxed; consumption of digital goods should be
toxed; the consumer who purchased wireless devices ond personal computers should be
toxed; the providers of digital platforms, such as Google ond Facebook, should be toxed
ot the country where revenues are generoted, or whether they should benefit from
international rules that allow them to toke corporate tox exemptions in certain locotions
ond whether Internet service providers should pay toxes the some way os
telecommunicotion corriers (Katz, 2015).

Among the proponents of digitol toxation, there are still two opposing groups in terms of
digital toxation policy nomely, countries that expect to moximize their revenue
generation from the exponentially growing oigital flows ond ore putting in ploce
mechonisms to moximize collection in these domains of economic octivity ond
countries thot believe thot lowering toxation on the digital componies not only benefits
consumers ond businesses, ond consequently, economic growth, but also triggers
spillovers thot are lorger thon the foregone toxes (Kotz, 2015).
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However, the opponents submit thot the orguments justifying digital service toxes ore
flawed. This section of the review exomings these orguments ond issues. From the
proponents' angle, the 2018 interim report of the OECD/G20 Bose Erosion ond Profit
Shifting project hos token the bold step of giving guidance on how to address the tox
challenges arising from digitalisation, as o follow up on the 2015 Action 1 report. The
guidonce requires that policy mokers should “restore confidence in the system ond
ensure thot profits ore toxed where economic octivities toke ploce ond volue is
created”(OECD, 2018). This introduces o new rule, 'Significont Economic Presence’
(SEP), rother thon the restrictive 'Permonent Estoblishment' (PE) rule. This will
necessitote chonges in internotional tox rules, enhoncements ond omendments to
domestic laws ond treoty provisions that will enable profits to be reported where the
economic octivities that generate them ore corried out ond where value is created. In
addressing the direct tox challenges raised by digital economy the Action 1 report, in
addition to the creation of new nexus through significont economic presence, suggested
withholding tox on certain digital tronsactions, ond excise tox or levy (Hadzhieva, 2019).

It should be noted that these were options suggested with none being recommended.
Other concerns adoressed include how to allocate toxing rights on income generoted
from crosss-border activities among countries (the 'nexus rules') especially with regord
to scale without mass ond relionce on intongible assets, two of the three bosic features of
digitalized businesses (OECD, 2019).

To oddress the areo of indirect taxotion, the implementation of the 2017 guidelines on
VAT is currently being encouroged. The guideling posited that VAT neutrolity in
international trade is generolly achieved through the implementation of the “destination
principle” designed to “ensure that tox on cross-border supplies is ultimately levied only
in the jurisdiction where the final consumption occurs, thereby mointaining neutrolity
within the VAT system os it applies to international trade” (OECD, 2017).

For lock of general consensus on how to tox digitalized componies omd odigitol
tronsoctions, mony countries have introduced uniloteral tox meoasures in their different
jurisdictions. Some experts in the figld, for example Doncey (2019), have however
woarned thot uniloteral action will only result in increased complexity, uncertointy ond
double tox, which will impair cross border trade ond impede growth. The Europeon
Union (EU) in abid to protect the direct ond indirect tox bases of member stotes come up
with short term solutions. These include “equalization tox on turnover of digitalized
componies which is atox on all untoxed or insufficiently toxed income generated from oll
internet-based busingss octivities, including business-to— busingss ond busingss-to—
consumer, creditable agoinst the corporate income tox or os o seporate tox; withholding
tox on odigital tronsoctions, o stondolone gross-basis final withholding tox on certain
payments mode to non—resident providers of goods ond services ordered onling ond
interim tox on revenues generoted through online placement of advertisement, sales of
collected user data ond other digital services ond digital plotforms that focilitote
interoction with users (Bouer, 2018; Adediron & Adeyemi, 2018).

Italy introduced aweb tox with effect from Jonuory 2019. “The 3% tox is opplicoble to
Internet services distinguished by minimum humon intervention ond use of technology,
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provided both by Italion resident and non-resident entities to local business recipients.
The new tox will be settled by the buyers of the service” (Hodzhieva, 2019, p.39). Fronce,
with effect from 2018 introduced 2% tox on the advertising revenue by resident or non—
resident platforms broadcosting free or paid videos onling, such as YouTube or Netflix as
well os the GAFA (acronym for Google, Apple, Focebook ond Amozon) tox to ensure
these global internet gionts pay o foir tox. UK has her 25% Diverted Profit Tox (DPT),
conceived os aresponse to BEPS activities focilitoted by digital businesses. This tox is
payoble upfront.

Other reactions include Indio's surcharge tox on poyments to foreign componies for
onling advertising services when such componies have no PE in India as well os
subjecting componies with SEP in India but with no physical presence to Indion tox.
Isroel's PE rule with effect from 2016 hos been expomded to include non-resident onling
busingsses which sell or provide services through Internet to Isroeli residents. Such
componies ore subject to income tox ond VAT (Isiodinso & Omoju, 2019; Hadzhieva,
2019). Mony more countries have oltered their nexus rules or introduced revenue oand
profit toxes to counteroct the effect of the toxation chollenges posed by digitol
componies.

There have been criticisms obout these measures. It is contended thot these new toxes
breed legal uncertainty ond defy clear clossification for tox treoty purposes os they
combing glements of taxes on profits with elements of consumption toxes. This is token
to signify hybridization, the mismotch of which Action 2 of the BEPS project coutions
agoainst (Ogungbenro, 2015). The mojority of the unilateral meosures ore bosed on new
nexus, equalisation levy ond withholding tox, which were olreody mentioned under
BEPS Action 1 os possible policy options without ony of them being recommended.
Again, some of the taxes, for example, UK's diverted profit tox ond the French GAFA
Tox, roise tox treaty compatibility, complionce, legol uncertointy, ond double toxation
issues. The new tox regimes that ore revenue-based may actually be toxing componies
with negoative profit margins. Some also argue that the selective focus by UK “on digitol
componies thot ore big on “stock markets” mixes up morket copitalization with corporate
income. A focus on the world's “top 100 componies by morket copitalisation” ond the
world's “top 5 e-commerce componies’ hardly reflects the reality of the digital economy
ond profit levels omong different firms. Hence, when the governments present low
effective tox rates of digital corporations as the heort of the problem, they ore conflating
the digital economy with the olleged tox rates of a few firms” (Bouer, 2018, p.6;
Hodzhieva, 2019). There is a further orgument thot tox on digitol revenues stonds in
opposition to tox efficiency ond neutrolity ond undermines digitalization. Mony digitol
componies moke huge investments in IT ond software technology, advertising ond
product diversification to increase customer valug-e0ded so os to ensure sustainability.
Toxes on their revenues put further pressure on the low or negoative profit morgins of the
entities.

Kennedy (2019) described digital services toxes os o bad ideo whose time should never
come. According to this outhor, the argument thot users are creating value ond therefore
thot value should be toxed where users resioe is flawed. Componies create much of the
value through investments in improving softwore code ond in resgorch ond development.

The Determinants of the Adoption of International Public Sector Accounting Standards in Lagos State 119



Journal of Taxation and Economic Development ISSN 1118-6017 Vol. 18, (1), March 2019

More so, toxing profits bosed on where users reside violates stonding internationol
ogreements by toxing income more thon once ond imposing on ad valorem tox thot
primorily torgets imports. It is further argued thot toxing revenues may meon thot
componies connot deduct such toxes from their CIT in their source country. The
implication of this will be increose in the total taxes the componies poy with its negative
impoct on overall global digital innovotion.

No motter how strong the arguments of the opponents may be, it does appeor that digital
toxes have come to stoy. As Doncey (2019, p.1) submitted, “o sustainable ond vibront
globoal economy is one that will be efficiently, effectively and foirly toxed.” What moy
be needed ot this point is international hormonization of the isolated meosures to avoid
double toxation ond double non-toxation as well as violation of existing tox treaties. How
does Nigeria fit into this scheme ond what ore the prospects of toxing digitolized
componies in Nigeriofi

Assessment of the Prospects of Taxing Digitalised Companies in Nigeria

The challenges posed by the digital economy ond the activities of digitalized componies,
porticulorly with respect to tox bose ond impact on revenue, is not peculior to Nigerio. In
mony jurisdictions tox policy is top ot the agenda in a bid to counteract ony negotive
effects of the new economy. However ond os noted in section 1 of this study, Nigeria is
not amember of any of these active economic groups ond it hos also been observed that
unilaterol actions may not produce the best results for the global economy. What then are
the prospects of toxing digitalized componies in Nigeriofi

We start our assessment from the angle of direct toxation. We observe thot ot the moment,
there is no clear consensus on the most effective way of toxing digital tronsactions. The
nexus rule for toxing the income of foreign componies is physical presence (permonent
estoblishment). Section 13(2a) of our Componies Income tox Act (CITA) provides thot
the profits of a compony other thon o Nigerion compony from ony trade or busingss shall
be deemed to be derived from Nigeria if that compony hos o fixed base of business in
Nigeria to the extent thot the profit is attributable to the fixed base.” The implication of
this section is thot if o compony derives whatever level of her income in Nigeria but has
no fixed bose or permonent estoblishment in Nigeria, os is the cose with the highly
digitalized componies such incomes are not subject to Nigerion CIT. It becomes a
challenge to determing the exact point non-—resident componies that provide services to
Nigerions ond gorn fees/incomes, will be judged to have conducted business in Nigeria
since they 00 not require to be physically present in Nigeria to conclude their
tronsoctions. In some coses also, the customers that complete the tronsoctions on onling
platforms may not even be oware of the exact locotion of the digital goods and services
they are consuming. In some other coses, the jurisdiction with the toxing right may be in
dispute os the residence of the seller may be different from the location of the goods
being sold. Another important chollenge is that mony of these digitol tromsactions ore
initioted ond concluded online without the knowledge of the tax authorities.

The FIRS in some circumstonces has tried to get around this chollenge by trying to
extend the interpretation of existing legislation to tox digital tronsoctions. The authority,
for example, contends that the provision of S.9 (1) of CITA, that 'the tox for each yeor of
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assessment be payoble on the profits of ony compony occruing in, derived from, brought
into or received in Nigerid' should be applicable to digital tronsoctions of non-—resident
componies. The orgument is that the income of digitalized compaonies is derived from
Nigeriaond therefore lioble to tox in Nigeria. It is difficult to stote how for this orgument
con go as it appears that provision of section 9(1) may be subject to the provision of
section 13 (20) of CITA which gives further guidonce on how non-resident componies
should be toxed.

It is necessary that there is cleor legol guidonce on how the profits of digitalized
componies will be toxed in Nigerio.

In the indirect tox frontier, it is the proctice thot o Nigerion customer/toxpoyer who
tronsocts busingss with o non-resident compony should deduct the opplicoble VAT and
remit to FIRS. It becomes a challenge where VAT was not charged to the Nigerion
customer by the non-—resident compony, os the Nigerion customer con deny obligation to
account for the tox since he was not chorged. More so, non—resident providers of products
ond services have no obligation to collect ond remit VAT on concluded tromsactions since
they have no physical presence in Nigerio. The reverse chorge mechonism con come to
the rescue since the customer will be mondoted to account for VAT on the transoction.
The reverse chorge mechonism is porticulorly helpful where the goods ond services are
tox exempt in their country of origin os it will prevent double non-toxation. Our current
VAT Act has no provision for reverse charge ond will require amendment to close this
gap. Given tox payers low complionce behaviour in the country, enforcement moy olso
be a problem post-emendment of the Act ond may require full digitalization of our tox
administration, such that con track the tronsoctions online ond tox them digitolly
(Adediron &Adeyemi, 2018). The prospects of toxing digitalized componies in Nigerio
will be brighter if we hove proper legislation on toxation of digital tronsoctions,
especially if such legislation creates o platform whereby the tox omthorities con work
with bonks to identify payments relating to digital tronsoctions with non-resident
componies that should be subject to tox. Furthermore, ond os posited by (Isiadinso ond
Omoju, 2019), tax outhorities should leveroge the omtomotic exchonge of information
between jurisdictions ond employ innovative technology to secure a proper databose of
the various onling suppliers of goods ond services.

OECD hos equally advised thot jurisdictions con improve their prospects of toxing
digitalized componies through improving toxpayer education “oimed ot providers of
g000s ond services os this could moke on importont impoct to ensure effective toxation of
activitigs focilitated by onling platforms” (OECD, 2019, p.5). When there is uncertointy
omong platform users obout their tox liobilities, including whether the activity is toxoble,
ond the income thresholds that are toxable, their voluntory complionce level may be low.
Again when the tox payer education is combingd with improving occess to information
by tox administrotions, there could likely be improvement on effective self-reporting of
tox obligations in respect of digital tronsoctions. In the area of obtaining tox data obout
tronsoctions focilitated through platforms, OECD (2019) hos olso counseled on
introducing legislotive measures which require plotforms or other third porties to report
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payments ond the identity of dato users ond/or mondate complionce to informotion
requests by tox odministrations for information needed to improve complionce or to
enhance selection of cases for audit. For non-—resident digitol componies, this will require
exploring the possibility of o multilateral agreement between countries to focilitate
access and exchonge of such information on amore consistent bosis. Though the country
is not o member of OECD, leveroging on this guidonce will improve the prospects of
toxing digitalized componies ond digital tromsactions in Nigerio.

Conclusion and Recommendations

The perceived negative impoct of the digital economy on tox gaps omd effective tox rates
is real ond is aglobal concern. It is not peculior to Nigerio. Some economic ond regional
groups, for example, OECD ond G20 have token bold steps to mitigate ond if possible
contain the negative influence of the digital economy on tox revenue ond economic
development. Mony countries have gven token uniloterol steps to improve on their tox
lows ond policies in order to counteract the masquerading effect of digitol componies onod
tronsoctions on their gconomies, but not much hos been done by the Nigerion
government olong this line. The country con however leveroge on the recommendations
ofthese bodies in addressing the tox challenges of the digital economy.

The way forword will require colloboration with other countries ond economic groups
especially in the area of exchonge of information. As noted in section 4, the need for
multiloterol ogreements between countries to focilitote occess ond exchonge of
information on digital tronsactions on o consistent bosis connot be over-emphosised.
This will help in trocking digitol transoctions initiated by platforms outside the country.
It is true thot notionol governments have sovergignty over tox policy, ond that nations
have unique needs ond public opinion contexts surrounding toxation, colloboration in
this matter will bengefit the global economy as it will avoid regulatory frogmentation ond
eosy resolution of toxing rights when the issue arises.

Full digitalization of our tox odministrotion system is importont. A robust onling
platform is needed to address the realities of the time. The required system should be
capoble of tracking tronsactions onling, focilitote exchonge of informotion with other
jurisdictions ond finonciol institutions through which digital payments ore made as well
as minimize the tox complionce burden by tox payers. To drive this, capocity building
through both soft ond technical training of personnel is germone. Relionce on the use of
consultonts for sustoinable copocity building should only be a stop gop meosure. As
observed by ICAEW (2019), digitalisation efforts in tox administrotion ore in their
infoncy in Nigerio. Howbeit, Nigeria is currently investing heavily in the use of
technology to orive its tox administrotion ond processes but as Adediron ond Adgyemi
(2019) observed, much is needed to be done in the domoins of intelligence gathering,
developing a wholistic framework for toxing digitol tronsoctions ond the seomless
collection of taxes due.

Currently there are gaps in our tox laws requiring to be closed to be able to tox digitalized
componies effectively. Amendments to our tox lows or more oppropriotely new
legislation on toxation of the digital economy that will also provide clarity to toxpayers
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on the toxotion of digital tronsactions ore urgently needed. The Federal Executive
Council (FEC) in 2018 approved oraft orders ond bills proposed to amend existing laws
ond the issuonce of country by country regulation by FIRS. This appeoars to meon thot the
government is determingd to review existing tox laws in response to the dynomics of the
global economy.

Finally, s posited by Doncey (2019) it is importont to develop atox policy that enhonces
trust. Equity in tox systems is necessory in maintaining public trust in government, tox
outhorities ond other institutions throughout the economy. This is porticulorly necessory
when it comes to the digital economy, where the inobility of tax systems to keep poce
with gvolving busingss models has shoped public ond government opinion in recent
decades. Government and people ore concerned oabout oggressive tox
optimization/minimization, ond whether multinotionol componies ore paying gnough
tox. At the some time, citizens ore concerned obout tronsporency, ingquity ond
complexity in the tox system, especiolly lock of tox justice on the port of government in
using tox revenue to meet sociol needs of the citizenry. It is importont then thot toxing
institutions ond policies are redesigned through putting in place what Slemrod (2006)
calls “corruption resistont tox structures” os this will be central to ony efforts being made
towards bridging the tox gop through toxotion of digital compomies in Nigerio.
Corruption is amajor chollenge in Nigeriooond the FIRS itselfis no exception. (ICAEW,
2019) documented that the report of UN Office on Drugs ond Crime reseorch shows that
27.3% of interactions with tox ond customs officers in Nigeria include o request for o
bribe. There is need to do away with this lobel so os to enhance trust in the country's tox
policies.

The imperatives for efficient ond effective toxation of digitalized componies ond digital
tronsactions ore summarized in figure 1 below.

Strong and - Effective
Equiatble Tax {JE | Taxation of

Robust Tax
Laws [/

ollaborations/ {3 Fully

Multilateral JJ |digitalized Tax system/Tax BB | digitalized

Justice S | companies

Agreements (3 | admin system Framework

Fig. 1: Conceptual Model
Source: Authors’ Desk Research (2019)

Digital revenue streams will continue to grow over time ond it is necessory that the

toxation framework is got right the first time to prevent avoidoble distortions in our
gconomy.
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